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Pursuant to Circuit Court Rule 53(e) of the South Carclina Rules of Civil Procedure, the
above-entitied matter was referred to the undersigned to make appropriate findings of facts and

conclusions of law with authority to enter a final judgment in the cause.



Pursuant to the said Order of Reference a hearing was held attended by the attorneys of
record. A Record of Hearing was presented, which is herewith reported, and from the Record of

Hearing and the documents and records received into evidence, [ find, conciude and order as

follows:

FINDINGS

This Court has jurisdiction aver the subject matter of this action and the parties hereto

and it is the proper forum for the litigation of this matter.

1. Based upon the facts and/or evidence presented, the Court has determined that
this loan is not eligible under the Home Affordable Modification Program.

2. The Lis Pendens was filed on December 15, 2009.

3. The Summons and Complaint were filed on December 15, 20089.

4. Service was made upon the Defendants named in this Report as is shown by the
proofs of service filed herein.

5. The Defendant(s), Shan Jay Kelley, Jessica Silva Kelley and West Hampfon
Homeowners Association, Inc., are in default as is shown by the affidavit filed herein.

5. The Defendants and/or all attorneys of record were notified of the time, date, and
place of the hearing of this matter.

7. According to the affidavit filed herein, any Defendant in default is not in the
Military Service of the United States of America, as contemplated under The Servicemembers'
Civil Relief Act of 2003 and any amendments thereto.

8. For value received, Defendani(s), Shan Jay Kelley, made, executed and
delivered a Note dated August 18, 2004, promising thereby to pay to the order of 18T Choice
Mortgage/Equity Corp. of Lexington the sum of $105,820.00 with interest at the rate of 6.250%
per annum. Other terms and conditions are stated in the Note, which is of record herein.

9. To better secure the payment of the Note described above, the said
Defendant(s), Shan Jay Kelley and Jessica Silva Kelley, made, executed and delivered to 18T
Choice Mortgage/Equity Corp. of Lexington a Mortgage in writing, dated August 18, 2004,
covering real property in Spartanburg County, which is the same as that described in the
Complaint. The Mortgage was filed on August 20, 2004, and is of record in the Office of the
Clerk of Court for Spartanburg County in Book 3288, at Page 318. The Mortgage evidences and



secures the repayment of money advanced by the mortgagee to, or on behalf of, the
mortgagor(s). The Court finds also that this mortgage constitutes a first lien on the mortgaged
premises and a purchase money lien as may apply under state law as well as the After Acquired
Property Doctrine. Thereafter, said Note and Mortgage were assigned to Chase Manhattan
Mortgage Corporation by assignment instrument recorded on January 21, 2005 in Book 3376 at
Page 990. Thereafter, Chase Manhattan Mortgage Corporation merged with Chase Home
Finance LLC with Chase Home Finance LLC being the surviving entity.

10. That the Court finds that the Plaintiff has complied with its obligation(s) as
required under the specific terms of the Note and Mortgage being foreclosed as well as any
applicable Federal or State statutes or regulations including but not limited to, the furnishing of
any notices required to be given to the obligor(s) which gives to such person(s} the right to cure
any default arising under the specific terms of the recited Note and Mortgage herein; the review
of this mortgage loan for compliance with the Home Affordability Modification Program (HMP), if
applicable; and that moreover and prior to the filing of this judicial proceeding, the Defendant(s)
had not raised any compliance defense or objections as to the servicing of any applicable
banking or consumer laws by the Plaintiff.

11. Payment due on the note has not been made as provided for in the note, and the
Piaintiff, as the holder thereof, has elected to require immediate payment of the entire amount
due thereon and has placed the note and mortgage in the hands of the attorney herein for
coliection.

12. With respect to attorney fees and in view of the potential financial liabilities and
likely continuing professional obligations inherent in legally prosecuting a real property credit
matter, the attendant professional duties and responsibilities, and the size of the mortgage debt,
| find that a reasonable attormey's fee in this matter would be $3,000.00. This award is
consistent with and pursuant to the common laws of this jurisdiction wherein our appellate
courts have consistently held that any contract for fees that may exist or exists between the
lawyer and the client (in addition to not being one of the six (6) fee review factors) is not binding
on the trial court on the determination of the reasonableness of the fee. Jackson v. Speed, 326
5.C. 2809, 486 S.E.2d 750(1997); Rice v. Multimedia, Inc., 318 §.C. 95, 456 S.E.2d 381 (1995);
and Williamson v. Middieton, 374 S.C. 418, 649 S.E.2d 57 (Ct. App. 2007). Total representation
of the Plaintiff's interests in this matter have been undertaken, including among many duties the

researching of the referral file to serving as custodian of the loan documents fo the filing of all



pleadings and other legally required documents with the court, by the Scoft Law Firm, P.A.
Moreover, this Trial Court has specifically examined, and made its award herein of attorney fees
to Counsel for the Plaintiff in compliance with the six (6) factors identified and enumerated in
Baron Data Systems v. Loter, 297 S.C. 382, 377 S.E.2d 296 (S.C. 1989).

13. On receiving testimony and other evidence during this hearing, | find that the

Scott Law Firm, P.A., was engaged by the Plaintiff to foreclose the mortgage as expeditiously as
possible, given the detriment to Plaintiff's equity position as a direct result of increasing losses

from the accrual of interest and related adverse economic conditions such as depreciation or
possible damage to the collateralized property. Upon receipt of the case file, the title was
examined and studied to identify all parties having or claiming an interest in the subject real
estate as well as being researched for salient legal questions and issues. Various attorneys as
well as experienced paralegal staff have been responsible for (and expended extensive

professional time) in the preparation of the following pleadings and other legally required

services and documentis:

Lis Pendens and any amendment thereto

Summons and Complaint and any amendment thereto
Affidavits and proposed Order of Publication

Affidavit of Default

Conseni(s) to Order of Reference

Order of Reference

Notice of Hearing

Proposed Judgment of Foreclosure and Sale

. Record of Hearing

10. Notice of Sale
11. Other documents as applicable pertaining to service and finalization of the action.

CINDG A LN

Counsel may also prepare for the Plaintiff the Statutory Foreclosure Deed and any other

documents necessary in this particular action as ordered or authorized by this Court.
Jurisdiction over the fee award shall be reserved as granted in the Order of Reference

with the right to re-visit the question of attorney fees should the action proceed in an unexpected

way and/or to facilitate the assessment and payment of any such current or additional

professional compensation.
14. The amount due and owing on the Note, with interest at the rate provided in the

Note, including attorney's fee and allowable costs and charges allowable under and secured by

the Note and Mortgage, is as follows:
(a) Principal due $105,005.37



(b) Interest from January 1, 2008 to February

2, 2010 $7,145.66
(c) Escrow Adjustments (ltemized in
Plaintiff's Affidavit) $914.65
(d) Property Inspections $ 98.00
(e) Costs of collection prior fo hearing $824.33
() Attorney’s fees and cosis
(Foreclosure & applicable Bankruptcy) $3.000.00
TOTAL DEBT secured by note $116.988.01

and mortgage inciuding interest to date shown

interest for the period from the date shown in (b) above through the date of this Judgment at the
above stated rate to be added to the above stated "Total Debt": to comprise the amount of the
judgment debt entered herein and interest after the date of judgment at the rate of 6.2500% per
annum (pursuant to the terms of the Note and Morigage) on the judgment debt should be added
to such judgment debt to comprise the amount of Plainiiff's debt secured by the Mortgage
through the date to which such interest is computed.

15. Based upon a search of the public records of the aforesaid county, all persons or
entities having an interest or lien or possible claim in or upon the morigaged premises
subordinate to the lien of the Plaintiff as of the date and time of the filing of the Lis Pendens
herain have been made defendants.

16. The Plaintiff is seeking the usual foreclosure of morigage and has in the
Complaint, or by amendment thereto, or by motion at the reference, expressly waived the right
to a personal or deficiency judgment.

17. The Defendanis below named claim or may claim a subordinate lien or junior
interest upon or interest in the subject property, and in the event there is a surplus from the sale
of the subject property, the validity, priority and amount of any such lien claim will be determined
at a hearing subseguent fo the saie, in accordance with the Circuit Court Rules 53 and/or 71.
The subject Defendant are further made a party due to the similarity in name(s) to the primary
defendants against whom they claim or may claim a lien and in order to clear title fo this
property as follows:

(a) The Defendant, West Hampton Homeowners Association, Inc., by virfue

of any liens or enforceable assessments it may claim and/or the following:



(1) A Notice of Lien dated Octaber 10, 2008 in the original amount of
$480.18 plus $10.00 fiing costs and recorded on October 15, 2008 in the Office of the

Spartanburg County Register of Deeds in Book 4145 at Page 834. .
18. No Defendant raised any issues related to Plaintiff's standing to prosecute this
action. Therefore, any issues related to Plaintiff's standing or ability to prosecute this action are
waived.
CONCLUSIONS OF LAW

| therefore, conclude as follows:
1. The Plaintiff has met the requirements of the Administrative Order of the South

Carolina Supreme Court (2009-05-22-01) issued by Chief Justice Jean H. Toal, dated May 22,
2009, and has shown that this loan is not eligible under the Home Affordable Modification

Program.
2. The Plaintiff should have judgment of foreclosure of the mortgage and the

mortgaged property should be ordered sold at public auction after due advertisement.

Now, on motion of Plaintiff's attorney,
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED:
1. The Plaintiff has met the requirements of the Administrative Order of the South

Carolina Supreme Court (2009-05-22-01) issued by Chief Justice Jean H. Toal, dated May 22,
2009, and has shown that this loan is not eligible under the Home Affordable Medification
Program.

2. This case is not subject to the stay provisions of the Order of the Supreme Court
of South Carolina dated May 4, 2009, as amended and superceded by Order dated May 22,
2009.

3. That there is due to the Plaintiff on the obligation and mortgage set forth in the
Complaint the sum of $116,888.01, representing the total debt due Plaintiff as set forth supra,
together with interest at the rate provided therein on the balance of principal from the date
aforesaid to the date hereof.

4. The amount due in the preceding paragraph (the "total debt” as set forth in
Paragraph hereinabove, and later accrued interest on the principal) shall constitute the total
judgment debt due the Plaintiff and shall bear interest hereafter at the rate of 6.2500% percent

per annum.



5. That the Defendants liable for the aforesaid Mortgage debt shall on or before the
date of sale of the property hereinafter described, pay to the Plaintiff, or the Plaintiff's aitorney

the amount of Plaintiffs debt as aforesaid, together with the costs and disbursements of this

action.
6. That on defauit of payment at or before the time herein indicated, the morigaged

premises described in the Complaint, as hereinafter set forth, be sold by the undersigned at
public auction, after giving Notice of the time and place of such sale by advertisement according
to law. Any sales date is tentative and may be rescheduled at any time prior fo the sale without
further order of this court or written notice to the parties of the notice of sale, provided nofice of
the new sales date is duly adveriised as required by law. The sale shall be according to the
foliowing terms, that is io say:

a. FOR CASH: The undersigned Master in Equity will require a deposit of
5% on the amount of the bid (in cash or equivalent), said 5% deposit being due and payable
immediately upon the closing of the bidding, same to be applied to the purchase price only upon
compliance with the bid, but in case of non-compliance within 20 days same to be forfeited and

applied to the costs and Plaintiff's debt.
b. Interest on the balance of the bid shall be paid to the day of compliance at

the rate of 6.2500% percent.
C. The sale shall be subject to taxes and assessments, existing easements

and restrictions of record.

d. This mortgage constitutes a first lien covering the real estate and
improvements therein described, including any mobile home located thereon. Plaintiff would
further allege and avail itself of the Purchase Money Mortgage Doctrine as may apply to the

facts of this action.
e. Purchaser to pay for deed stamps and cost of recording the deed with the

Plaintiff to pay the Statutory allowed fee of $25.00 to the preparer of said deed (be it this Court

or Counsel for Plaintiff).
7. If Plaintiff be the successful bidder at said sale, for a sum not exceeding the

amount of costs, expenses and the indebtedness of Plaintiff in full, the Plaintiff may pay to the

Clerk of Court only the amount of the costs and expenses crediting the balance of the bid on

Plaintiff's indebtedness.



8. No personal or deficiency judgment being demanded, the bidding will not remain
open atfter the date of sale, but compliance with the bid may be made immediately.

9. That the Master in Equity will by advertisement according to law, give notice of
the time and place of such sale, and the terms thereof. Any sales date is tentative and may be
rescheduled at any time prior to the sale without further order of this court or written notice to
the parties of the notice of sale, provided notice of the new sales date is duly advertised as
required by law. Master in Equity will execute to the purchaser, or purchasers, a deed to the
premises sold. The Plaintiff, or any other party fo this action may become a purchaser at such
sale, and that if, upon such sale being made, the purchaser, or purchasers, should fail to comply
with the ferms thereof within 20 days after the date of sale, then the Master in Equity may
advertise the said premises for sale on the next, or some other subsequent sales day, at the risk
of the highest bidder, and so from time to time thereafter until a full compliance shall be
secured. In the event the Plaintiff is the successful bidder, at its/his option, or the option of
its/his assignee, the deed may be taken subject to payment by grantee of any taxes or
assessments constituting a lien against the property sold under this order and hereinafter more
fully described. In the event the successful bidder is a third party, neither the Plaintiff nor
Plaintiffs counsel make any warranties or representations as to the subject property on behalf
of the third party bidder.

10. The sale will not be held unless the Plaintiff, its attorney, or its bidding agent is
present at the sale or has advised the Master in Equity's office of its bidding instructions.

11. in the event of a third party bidder and that any third party bidder faiis to deliver
the required deposit in certified (immediately collectible) funds to the Office of the Master in
Equity by close of bidding on the day of the sale, the Master in Equity will re-sell the subject
property at the most convenient time thereafter (including the day of sale) upon notification to

counsel for Plaintiff,
12. That the Master in Equity shall apply the proceeds of the sale as follows:

FIRST: To the payment of the amount of the costs and expense of this action,
including any Guardian ad Litem fee or fees of attorneys appointed under Order of the Court;
NEXT: To the payment to the Plaintiff or Plaintiffs atiorney, of the amount of

Plaintiff's debt and interest or so much thereof as the purchase money will pay on the same;
and Plaintiff's attorney shall receive and disburse such funds only in total and absolute



compliance with the debt, interest, escrow, and related calculations of this Court including the
Court's award for attorney fees and taxable costs;

NEXT: Any surplus will be held pending further order of the Court as provided for
in the South Carolina Rules of Civil Procedure and particularly Rule 71(c) of the South Carolina

Rules of Civil Procedure.
13. it is further ORDERED, that if the successful bidder is other than the Defendant

in possession herein, the Sheriff of Spartanburg County is ordered and directed fo evict and
remove from the premises the occupants of the property sold, together with all personal
property located thereon, and put the successful bidder or his assigns in full, quiet and

peaceable possession of said premises without delay, and to keep said successful bidder or his

assigns in such peaceable possession.
14, IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the South

Carolina Department of Motor Vehicles is directed and ordered to provide the new Certificate of
Titie to the attorneys for the Plaintiff as agent for the grantee on the deed upon payment of the
required title fees on any mobile home which is herein located on the subject property and
intended to be collateralized by the Plaintiff's security documents as heretofore received into
evidence by this Court, or which may be received into evidence at any necessary hearing post
sale of the subject property.

15. And it is further ORDERED, ADJUDGED AND DECREED that Defendant named
herein and all persons whosoever claiming under him, them or it, be forever barred and
fareclosed of all right, title and interest and equity of redemption in the said morigaged premises
s0 sold, or any part thereof. _

16. IT IS FURTHER ORDERED that the deed of conveyance made pursuant {o said
sale shall contain the names of only the first-named Plaintiff and the first-named Defendant, and
the Defendant who was the ftitleholder of the mortgaged property at the time of the filing of the
notice of pendency of the within action, and the name of the grantee, and the Clerk of
Court/Register of Deeds is authorized to omit from the indices pertaining to such conveyance

the names of all parties not contained in said deed.
17. The Master in Equity will retain exclusive jurisdiction to do all necessary acts

incident to this foreclosure, including, but not limited to, all matters post-sale which may effect
the transfer of the title to the subject real property and all improvements thereon, as well, the

issuance of a Writ of Assistance.



18. Upon issuance of a Master in Equity's Report on Sale and Disbursements, the

Register of Deeds is directed to release of record the mortgage lien being foreclosed, which

mortgage lien is described as follows:
Mortgage from Shan Jay Kelley and Jessica Silva Kelley to 1ST Choice Mortgage/Equity

Corp. of Lexington, dated August 18, 2004, covering real property in Spartanburg County, filed
on August 20, 2004, and is of record in the Office of the for Spartanburg County in Book 3288,

at Page 318.

19. The following is a description of the premises herein ordered to be sold:

All that certain piece, parcel or lot of land situate, lying and being in the State of
South Carolina, County of Spartanburg, and being more particularly shown and
designated as Lot No. T-2, as shown on a survey for F. Hugh Atkins, dated
September 4, 2003, prepared by S.W. Donald Land Surveying, to be recorded
herewith, in the Office of the Register of Deeds for Spartanburg County, South
Carclina. Reference to said plat is made for a more detailed description.

This is the same property conveyed to Shan Jay Kelley and Jessica Silva Kelfley
by deed of F. Hugh Atkins Real Estate & Construction, Inc. dated Augusi 18,
2004 and recorded on August 20, 2004 in the Office of the Spartanburg County

Register of Deeds in Book 81-A at Page 248.

TMS No. 5-32-00-577.00

Property address: 433 Rexford Drive
Moore, SC 293869

20. IT IS FURTHER ORDERED that if the Plainiiff or the Plaintiff's representative
does not appear at the scheduled sale of the above-described property, then the sale of the

property will be null, void and of no force and effect. In such event, the sale will be rescheduled

for the next available sales day as ordered by this court.
No Defendant raised any issues related to Plaintiff's standing to prosecute this

21.
action. Therefore, any issues related to Plaintiff's standing or abiiity to prosecute this action are
waived.
=
Gordon G. Cooper =
Master in Equity for Spartanburg County ;“; =
Spartanburg, South Carolina o C_{J
February 2, 2010 ~
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